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CLAIM


 


1. THE PLAINTIFF CLAIMS:


 (A)   Flowing from the Tort of conspiracy:





     (i) declaration that his employment with this defendant was constructively or,    alternatively, wrongfully terminated on or about October 5, 2006;





(ii) damages as a result of the constructive or wrongful termination of the plaintiff’s employment in the amount of $3,500,000.00 comprised of $1,500,000.00 for wages, and $2,000,000.00 for pension;





   (iii) damages for mental distress in the amount of $1,000,000.00;





(iv) punitive damages in the amount of $1,000,000.00;





  (v) a declaration that Air Canada was negligent in failing to adequately notify flight crew and ramp personnel of and provide firm instructions relating to procedures in shutting down and securing aircraft before allowing passenger disembarkation doors to be opened.








(B) As against Air Canada Pilots Association (hereinafter referred to as ACPA): 





(i) a declaration that ACPA failed in its contractual obligation to the plaintiff to follow through with investigating and acting on the air safety report filed by the plaintiff relating to improper securing of an aircraft before passenger doors were opened; 


 


           (ii) a declaration that ACPA failed in its obligations to properly represent the plaintiff to such an extent that the plaintiff is not bound nor required to proceed with his claim against Air Canada by first having ACPA represent him through a grievance procedure;





(iii) damages in the sum of $1,000,000.00, for breach of contract as between the Plaintiff as a member of the Union and the Tort of Conspiracy; as a result of its failure to file grievances in a timely manner or at all for and on behalf of the plaintiff with respect to the following:





(a) the failure of Air Canada to properly investigate the contents of an air safety report filed by the plaintiff;





(b) the failure of the scheduling crew to follow proper procedures in contacting the plaintiff in off hours;





(c) the wrongful dismissal of the plaintiff by Air Canada;





(iv) damages for mental distress in the amount of $1,000,000.00;     





(v) damages for failing to provide adequate support or consultation to or for the plaintiff in a timely fashion and for rejecting such support when requested pilot assistance and emergency response in the sum of $1,000,000.00; and





(vi) punitive damages in the sum of $1,000,000.00.


 


© As against Great West Life Assurance Company:





(i) Unspecified amount representing benefits to which the Plaintiff is entitled;





(ii) $200,000 for mental distress;





(iii) $150,000 for punitive damages


 





(D) As against both all defendants; 





pre-judgment and post judgment interest in accordance with the Courts of Justice Acts;





(ii) his costs of this action on a substantial  indemnity scale.








2. The plaintiff resides in the Town of Wasaga Beach, County of Simcoe and was a licensed Airline Transport Pilot.








3. Air Canada is a corporation operating aircraft in Canada and internationally.


 


4. ACPA is an association for the pilots of Air Canada which, among other objectives, strives to ensure a safe working environment and protect and enhance the career expectations of it’s members.





5. Great West Life Assurance Company (GWL) is the Insurer with which the Employer contracted to provide sick benefits; 





6. The plaintiff commenced his employment with Air Canada on or about February 17, 1998, under a "Newhire" introductory course.





7. While with Air Canada the plaintiff piloted the DC-9 aircraft as a First Officer from April 14, 1998, until commencement of a course in December, 2000, for the A320 aircraft, known as Airbus. As of February 5, 2001, the plaintiff actively piloted the midsize airbus until June, 2004.





8. The pilots of Air Canada were encouraged and required to file Air Safety Reports when it came to a pilot’s attention that the safety or integrity of the operation of the aircraft was jeopardized in any way.





9. Throughout the plaintiff’s active status as pilot at Air Canada the standard operating procedure sequence upon aircraft arrival at the gate to disembark passengers required ramp personnel to receive the "Brakes Set, Engines Off" signal from the Captain and the Anti-collision light (beacon) had to be off prior to approaching the aircraft for the purpose of opening the doors.





10. During 2003, there appeared to be a change in procedure for opening the aircraft doors as the doors were being opened before the sequence of events was concluded in the standard operating procedure was concluded. There was no notification by Air Canada to flight personnel of the change in the procedure which should have been forthcoming prior to the implementation of the changed procedure. The plaintiff claims the change in procedure interfered with his duties to such an extent that it caused a heightened sense of alertness and concern during this critical phase of securing an aircraft. The plaintiff also became concerned the change in procedure was an instrumental factor in the onset of recent uncommanded rollbacks of aircraft.





11. In the autumn of 2003,  the plaintiff discussed the apparent change in the opening of aircraft doors before the aircraft was secured with Captain Hugh Campbell, the Senior Director of Flight Operations, who assured the plaintiff that the matter would be discussed at the next operations meeting. On December 10, 2003, the plaintiff completed and filed an Air Safety Report and, prior to filing it, discussed the Report with his Chief Pilot, Captain Derek Clarke. The Report related to the premature opening of aircraft doors and the deplaning of passengers with an engine still in operation which was contrary to the standard operating procedure. 





12. A copy of the plaintiff’s Air Safety Report was also provided to ACPA on December 10, 2003. Shortly after the plaintiff’s report was filed with Air Canada, Air Canada issued an "action required" report, however, it appeared that no substantial action was taken by Air Canada regarding the problem. In that regard the plaintiff states that Air Canada was negligent in not ensuring that the standard operating procedure was followed when it knew or ought to have known that the rollback issue could cause serious injury to passengers, employees, and damage to aircraft. 





13. In January, 2004, the plaintiff was advised by Captain Jay Musselman, his immediate supervisor (A320 Flight Manager), that the issue in the plaintiff’s Report was a ramp concern matter and for the ramp personnel to worry about. The statement caused the plaintiff concern for the safety issue and made him quite anxious.





14. The plaintiff continued flying after submitting the Air Safety Report that caused him concern and remained active.





15. In April, 2004, flight crews were informed that there had been three serious parking incidents where pilots failed to set the park brake as part of the shutdown procedure. The incidents were described as costly and dangerous.





16. Prior to submitting his Air Safety Report the plaintiff had not been "written up" and had no grievances on record. Between January 8, 2004, and June, 2004, the plaintiff was "written up" three times, removed from Air Canada’s payroll for a four day period, and, prior to a prearranged meeting with management and the union, was forced to either book off sick or not report for duty. The plaintiff was subsequently reimbursed for the loss in pay relating to the four day removal from the payroll. He was told by the Union representative that Management indicated that the four day docking of pay was to get his attention. 





17. Concerned about the issues developing with Crew Schedulers which included harassment from them between the period June 8, 2004, to June 29, 2004; telephone calls from crew scheduling during his prone rest period when he was not to be disturbed, his removal from the payroll for a four day period and the oppressive environment being orchestrated by Management which was affecting his health, the Plaintiff engaged the assistance of Mr. Greg Edward of ACPA. 





18. Mr. Edward advised the Plaintiff not to speak with Crew Schedulers and that he would contact them to inform them that he was unfit for duty. He assured the Plaintiff that he would be flying out that day but that he would make the necessary phone call before he left. Despite this promise, Mr. Edward failed to inform Management and as a result, he was viewed by Management as an insubordinate and uncooperative. The Plaintiff was overwhelmed with a sense of betrayal by the ACPA and felt quite alone. He sincerely believed that he could not trust his Union and that they had sold him out to Management. He notes that when he expressed an issue of concern about which the ACPA should assert his rights, ACPA would request that he meets with Management to sort things out. ACPA has never seen to it that a grievance was advanced on his behalf. 





19. As a result of the failure of Air Canada and ACPA to adequately deal with the rollback situation, the plaintiff became extremely concerned regarding the safety issue. This caused him loss of sleep and affected his health. He developed high blood pressure which was acknowledged by his Doctors on or about June 22, 2004.





20. In July, 2004, the plaintiff met with Air Canada medical services and was advised that he may be suffering from an adjustment disorder and possibly sleep apnea. The plaintiff sought and commenced counseling in August, 2004, and in October, 2004, it was confirmed that he plaintiff suffered from obstructive sleep apnea. He was also referred to a Respiralogist.





21. In August, 2004, a bulletin issued by ACPA indicated that the Occupational Safety and Health policy committee received concerns with regard to the setting of the park brake and subsequent rollbacks. 





22. Dissatisfied with this kind of response, on or about January 10, 2005, the plaintiff forwarded his concerns to the Air Canada Board of Directors. Shortly thereafter Captain Ed Jokinen, the Director of Flight Operations for Air Canada, telephoned the plaintiff and advised the plaintiff that Air Canada had been deplaning passengers with an engine operating for years. The Director of Flight Operations also advanced the analogy that referenced the plaintiff’s response to a Captain’s delay in setting the aircraft parkbrake as equivalent to allowing a Captain to fly an aircraft into the side of a mountain. Finally, the Director of Flight Operations informed the plaintiff that Air Canada’s new policy of starting the Auxillary Power Unit prior to gate arrival had all but eliminated the occurrence of rollbacks, however, the matter would be investigated. 


 


23. In May, 2005, the plaintiff was informed in a letter from Captain Rob Reid, Air Canada’s Vice President of Operations, that the plaintiff’s point that the cabin door should not be opened prior to shutdown of the left engine was not correct as it was not an unusual occurrence at a loading bridge. Captain Reid also advised the plaintiff that Air Canada’s response to the occurrence of incidents involved immediate remedial action, which was monitored for effectiveness and modified if required. 





24. On or about March 10, 2005, the Plaintiff issued a letter of complaint to the ACPA’s president Kent Wilson as well to the President and CEO of Air Canada. On or about November 22, 2005, he again wrote to the ACPA’s president asking that there a line of communication be opened as between himself and the ACPA so that the problems with the Employer could be resolved. The Plaintiff received no response. 





25. By letter dated September 29, 2005, the Plaintiff also wrote to the Minister of Transport, the Chairman of the Transportation Safety Board, the President of the International Civil Aviation Organization, and the President of the Flight Safety Foundation setting out what he believed to be the safety concerns at Air Canada.





26. In or about January 2006 , the Plaintiff requested that two Union members be charged with misrepresentation.





27. In January 2006, the plaintiff’s disability and healthcare benefits were terminated. He notes that the benefits had been initially terminated by letter dated October 5, 2005. The reason given then was that there had been outstanding medical information which had not been provided to Harvey Watt and Company of Atlanta Georgia, an agent for GWL. Through discussions with the Plaintiff’s doctors, he later discovered that despite his agreement to have his medical records sent to prove his disability, the agent had not requested the medicals from his Doctors. As a result, his benefits were reinstated pending the receipt of the updated medicals. 





28. Concerned about the process used by the agent of GWL to secure medical information, the Plaintiff complained to GWL and copied other independent agencies. As a result, by letter dated November 16, 2005, GWL agreed to change its procedures surrounding medical information requests regarding Pilots. It nonetheless requested ongoing medical evidence in support of the Plaintiff’s claim. The information requested included clinical notes, consultation reports and test results since January 1, 2005.





29. By letter dated November 22, 2005, the Plaintiff wrote to ACPA requesting their assistance with respect to the employer and GWL. He received no reply.


 


30. The Plaintiff continued to be concerned with GWL procedures in obtaining confidential medical information and noted that despite his earlier protest, GWL obtained his medical records without a signed consent.





31. A Mr. Gagne of GWL advised the Plaintiff on or about November 30, 2005, that he was still disqualified from flying as he was on the drug Larazepam. In addition, he advised him that sleep apnea was no longer a disqualifier of flying as it was now a treatable disorder. Mr. Gagne then raised with the Plaintiff his readiness to go back to work. The Plaintiff notes that he reiterated to Gagne the previous submission to Air Canada’s Medical Department and GWL that he was not taking this medication. As for the matter of his returning to work, the Plaintiff referred Mr. Gagne to his Doctor’s medical notes concerning stress and anxiety. Further, given the toxic environment existing at the work place which was attributed to the ongoing investigation of the Roll backs by Transport Canada and the complete break down of support by Management and his Union, the Plaintiff advised Gagne that he could not return to the work place at that time. 





32. On or about December 6, 2005, the Plaintiff was advised by Mr. Gagne that Air Canada and GWL would like for him to submit to an independent medical Exam. The Plaintiff advised Mr. Gagne that he would need to consult with his Doctor and seek from him an opinion and if necessary, a revised plan of care before he could comply with their request to attend an IME. Mr. Gagne agreed and an appointment with the IME was scheduled for a date following the consultation with the Plaintiff’s psychiatrist. The Plaintiff notes that an appointment with a Dr. B. Sutton was arranged by GWL and Air Canada. An appointment with his psychiatrist, a Dr. Bartolucci was set for January 17, 2006. 





33. The appointment with his psychiatrist on January 17, 2006 was not kept as there was severe weather condition which the Plaintiff was unable to overcome. His appointment was rescheduled for February 24, 2006 and GWL was informed of this. However, he was advised by GWL that he would not receive benefits beyond January 30, 2006 unless he supplied an IME. The Plaintiff interpreted this as suggesting that GWL would not await his own doctors recommendation as to whether he should subject himself to an IME.





34. The Plaintiff notes that the issue with GWL was not in any way an isolated one. He states that the difficulties which he was experiencing in securing ongoing sick benefits related directly to the ongoing issues with his Employer and ACPA. He states that in any event, the pre-requisite to an employee obtaining an IME was the employees desire to return to work and as far as he was concerned, he simply had no desire to return to the poisoned work environment which existed at Air Canada and which had the likely potential of completely destroying his life. Further, the Plaintiff states that the difficulties he was experiencing with GWL contributed to the "situational crisis" which was the source of his dysfunction. 





35. The Plaintiff was deeply concerned about the ongoing victimization he was experiencing. By letter dated January 3, 2006, he wrote to the Prime Minister, the Leader of the NDP and the Leader of the Conservative Party and advised them about his victimization by his Union and Air Canada and his battles with GWL. By letter dated March 27, 2006, the Plaintiff also wrote to the RCMP requesting that they initiate an investigation of the conduct of his Employer.





36. On or about January 9, 2006, the plaintiff having participated in the Pilot Assistance Program which was designed to assist pilots under stress made a request that ACPA assist him by initiating plaintiff, through ACPA, requested to be involved in the Emergency Response Program. He attached to his request a copy of correspondence to the Political party leaders and to his Doctors. However, in the month of February, 2006, Captain Allan Graham, the Pilot Assistance Chair, took the position that it would not implement the program for the plaintiff. Again, ACPA failed to follow through with support for the plaintiff to ensure that he would receive assistance through the program.





37. Communications between the Plaintiff and ACPA continued throughout the month of February 2006 during which the Plaintiff requested that ACPA provide legal Counsel to assist him to deal with the many issues as between Air Canada, ACPA and GWL. However, that was refused by ACPA. 





38. Despite the refusal of the Pilot Assistance to help him, the Plaintiff was advised by ACPA in an email dated February 18, 2006, that the only way his benefits would continue was for him to start a process through Pilot Assistance. He was further advised by ACPA in an email dated February 22, 2006 that the only means by which he could get his benefits reinstated was for him to see a Dr. Brian Murray. The Plaintiff was also advised that ACPA had received assurance that this step would satisfy Air Canada’s Medical Department and that his benefits would continue.





39. By letter dated February 17, 2006, the Plaintiff was advised by Mr. Gagne of GWL that medical information was required to substantiate a disabling condition. He was also advised that the position taken had been discussed with Air Canada and that they were in agreement that an IME was required. 


 


40. By email dated February 23, 2006, the Plaintiff was again advised by ACPA that he should see Dr. Murray , who was mistakenly referred to a Doctor by ACPA. He was assured that if he worked with Pilot Assistance, his benefits would be reinstated.


41. By email dated March 1, 2006, the Plaintiff agreed to work with Pilot assistance in order to have his issue resolved with GWL. He was again assured by ACPA that the only avenue to securing reinstatement of his benefits would be through Pilot Assistance. 





42. The Plaintiff states that through frustration, he filed a complaint against ACPA on about April 12, 2006 to the Canada Industrial Relations Board and in a decision dated June 29, 2006, the Board refused the complaint on the grounds that there was a lack of evidence to deal with the complaint.





43. In or about the month of February 2006, ACPA, in response to the plaintiff’s earlier submissions, acknowledged by email that the plaintiff’s concern with regard to the premature opening of doors issue was valid. The non-action by ACPA in failing to follow up with the plaintiff’s concerns was a breach of ACPA’s obligations toward the plaintiff and all members of ACPA as the plaintiff’s concerns related to a health and safety issue.





44. In the month of August, 2006, the plaintiff received an unsigned directive from Air Canada’s Employee Services advising that the plaintiff’s absence from duty had not been authorized and unless he applied for a leave of absence for inability to meet medical standards within 21 days of the date of the letter, the plaintiff would be considered as having resigned without notice. 





45. In the month of September, 2006, the plaintiff was informed by Captain Jay Musselman, Air Canada’s A320 Flight Manager, that the premature opening of aircraft doors and parkbrake issues remained a concern and when the beacon light was on the doors were not supposed to be opened on the aircraft. 





46. By a letter dated October 5, 2006, Air Canada Employee Services advised the plaintiff that his employment with Air Canada was terminated effective October 5, 2006. The plaintiff then received telephone messages advising him to disregard the letter of October 5, 2006. Subsequently, by letter dated November 28, 2006, Captain Jay Musselman, confirmed that the plaintiff’s employment was terminated as of October 5, 2006, despite the miscommunication. 





47. The plaintiff repeatedly endeavored to have Air Canada rectify the problems relating to rollback and received conflicting statements regarding the issue which deals with the safety of the passengers, employees and aircraft. The plaintiff states that the failure of Air Canada to properly address the rollback issue and prevent same from occurring was negligence on the part of Air Canada and caused him severe anxiety and loss of confidence and trust in Air Canada as an employer and as a carrier of passengers when it knew or ought to have known the serious nature of the rollback issue.





CHARACTERIZATION OF THE ALLEGATION OF FACTS





48. The plaintiff states that ACPA failed to proceed to investigate and pursue the rollback issue with Air Canada when it was aware that it involved a safety issue, not only for its flight crew, but, also for the ramp personnel and passengers.





49. ACPA failed to stand up for the plaintiff against Air Canada when the plaintiff’s employment was terminated and when the plaintiff was written up as a result of disagreements over scheduling. The lack of support for the plaintiff by ACPA caused a breakdown in the trust by the plaintiff for ACPA as ACPA had apparently abandoned and withdrew its support for the plaintiff.





50. The Plaintiff states that ACPA not only breached his trust but its conduct was a breach of its contractual obligations to him throughout. He states that contrary to the spirit and letter of the Collective agreement, ACPA’s conduct was halfhearted, unproductive, against his interest and although it attempted to offer some assistance much later on concerning his sick benefits, which was to have the Plaintiff compromise his integrity, it continuously deferred to Air Canada. It refused to use the grievance process to address the many issues the Plaintiff confronted with Air Canada. 





 51. He states that his activism for a safe work place which involved writing letters to all responsible organs of government including political leaders and the RCMP made him a pariah. This then led to a conspiracy as between ACPA, Air Canada and GWL. He states that the elements of the conspiracy included:





(a)Lack of support by ACPA;





(b) The provision of misleading information by ACPA to himself. He notes that this misrepresentation by ACPA could have caused his dismissal and indeed led to severe anxiety and stress,





©ACPA’s refusal to act on his behalf to secure Pilot Assistance;


Pilot’s assistance refusal to engage the Emergency Response Program on his behalf despite the fact that he qualified 





(d)ACPA’s obvious cozy relationship as between itself and Management as demonstrated by its refusal and failure to file appropriate grievances;





(d)GWL’s refusal to allow him his benefits despite the fact that he presented clear evidence of his medical condition and his inability to return to work due to the situational crisis which was created by Air Canada, ACPA and GWL itself;





(e)GWL’s clear lack of independence in processing the Plaintiff’s claim as seen when he was advised that the Employer insist that an IME was a pre-requisite;





(f)The unreasonable interference by Air Canada in the question as to whether he receive medical benefits which the Plaintiff views as reprisal given his activism in exposing the safety issues that existed at Air Canada;





(g) Air Canada surreptitious termination of the Plaintiff’s employment and the refusal of ACPA in coming to the defence of the Plaintiff;


52. As for the conduct of GWL, he  states  that   in light  of  the ongoing  provision of medical  reports  from his  doctors   to  Air  Canada,  the  requirement  that  he  submit  an  IME  was part  of  an orchestrated  effort  by GWL and Air  Canada to  harass  him. Indeed, he states  that  an IME was  not at all contemplated as a  pre-requisite  when he  joined  Air  Canada.  He states  that  in accordance with  information  with  which he was provided,  his sick  benefits would  only cease  upon  the happening  of   one of  four  events  which  was  not at  all  present  in  this  case.  ��53. Further,  relevant  to this issue,   the  information supplied  by Air Canada  indicates  that  one  would not receive  benefits  if  he  or she  were   not  under  the care  of  a  physician and  any   instance  in which  the person  failed to  undertake and maintain  any  program of  rehabilitative training or treatment  that is recommended  by  his/her  physician or  the Company's medical Board.  He states  that in this case,  he  faithfully  followed  his  Doctors  treatment  plan and  provided  such  information  to  Air  Canada and  GWL.  Thus, he states that there was  no  basis  for  the  cancellation  of  his benefits. ��54. Alternatively, he  states  that  given   the  ongoing  interaction  with  Pilot Assistance which  made it clear that  they  could  get his  benefits  reinstated,   he  reasonably  believed  that  an IME  was  no  longer  a  pre-requisite  as  he was  told  that  all he had to do was  work with  Pilot  Assistance.





55. He further states that he had made it quite clear that he was willing to work with Pilot Assistance and given their apparent influence on whether he received benefits or not, coupled with the absence of any good ground for the discontinuation of his benefits and the obvious financial hardship being experienced, he asked that as a pre-condition to his involvement with Pilot Assistance, that his benefits be reinstated. This was refused. At that point, there was minimal contact either with Pilot Assistance or with GWL. 





56. The Plaintiff states that in any event, GWL knew that he was disabled and that he was unable to return to work as the issues surrounding the basis upon which he decided to be a whistle blower remained and that the work place was quite toxic. However, he states that although GWL knew that he was unable to return to work, it nonetheless followed the dictates of Air Canada in denying him sick benefits.


 


57. He states that Air Canada’s termination of his employment was done in bad faith. He refers to the mixed signals from Air Canada as to whether his job was terminated as supporting the interference at the highest level of Management at Air Canada. He states that this was the ultimate act of reprisal by Air Canada.





58. He states that in any event, Air Canada’s refusal to address the Health and Safety issues which it brought to its attention and the ensuing reprisals and his isolation, constituted a unilateral change in the contract of employment thereby signaling his constructive dismissal.


59. He states that his termination while on sick leave was repugnant, wanton, reckless and reprehensible, such that a material award for mental distress and punitive damages should be allowed.





60. He states that the situation created by the Employer and ACPA and GWL caused him to suffer severe mental distress for which he continues to seek medical intervention. 


61. In terms of the jurisdiction of the Superior Court to adjudicate this matter, the Plaintiff states that the precipitating fact that gave life to the claim related to a matter which Air Canada Management  and the  Union initially took the view   that  this was not part of his contract. As  noted  above, he was  told  that  this  was a Ramp  issue  that  should  be  taken care  of  by  those who deal with  Ramp  matters.


 


62.    Further, he  states  that  this  is a  matter  in  which  the Courts  have  residual jurisdiction as  his damages  have been caused  by  the conspiracy  of Air  Canada's  Management,   his  Union, ACPA,  and  GWL.  In particular, he states  that  their  conduct  was  reprisal  in nature given  his  activism in  exposing  Air  Canada's  safety  issues and the  Union's  complicity  in   turning a  blind  eye on  such  serious  violations. Thus,  in order    for  him to  obtain  effective  remedies  for  the  violation of his  rights  and  the  damages caused  to  his  career, he states  that   the  Court is the only appropriate  forum.��63.   He states  that  thus  far,  he has not  had   his  day   in Court.  In particular, he states that  the  Canadian  Industrial  Tribunal refused  to deal with his matter as  there was  insufficient  evidence.  In any event, he states  that   given the  potential conflict  of  interest  of  Air Canada management as well as  the  Union in that  they  have been subject  of  his complaints to  various organizations and  Political leaders,  it  was  not  appropriate  for  the  Tribunal to have dealt with  the matter. 


 


64. The plaintiff proposes that this action be tried in Toronto, Ontario.
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